ا لوكا لة

WAKALAH

Literally wakalah means protection or delegation. Legally wakalah refers to a contract where a person authorizes another to do a certain well-defined legal action on his behalf. An agent is someone who establishes contractual and commercial relations between a principal and a third party. Agency is necessitated by the fact that an agent has to perform certain tasks which the principal has neither the time, knowledge nor the expertise to perform himself. The need for agency arises where a person has no ability or expertise to perform a certain action. For example, a lawyer can be employed to represent a client or a broker can be authorized to sell or purchase a certain commodity. In some cases distance may prevent a person from personally concluding a commercial transaction. He may appoint an agent to enter into the contract on his behalf. Agency is also necessitated in some other cases by the presence of many customers in one or different locations. For instance, insurance or travel agents could be appointed to deal with many customers in various locations. In organizations such as companies, managers and directors are needed to act on behalf of the companies.

The main purpose of agency law is to facilitate economic exchanges between a principal and third parties where such exchanges are hindered by distance, size, and numbers or where the principal is unable or unwilling to act personally. Specialized middlemen are needed to make contracts on behalf of their principals or to dispose of their principals’ property. Commerce could come to a standstill if businessmen and merchants could not employ the services of agents and were expected to do everything themselves. 

The contract of Wakalah is about the provision of service. The main features of agency are service, representation and power to affect the legal position of the principal. An agent performs a service for his principal. He represents the principal and through this representation he can acquire rights for his principal and subject him to liabilities.

An agent may obtain a certain wage for his services. If payment is not mentioned, in this case reference is made to the practice of the people. For example, a lawyer or a broker is entitled to their wages based on the practice common among the people. Wakalah is a non-binding contract. The principal or the agent  may withdraw at any time. 

Conditions of Wakalah

1. The principal should have the power and competence to deal and own the property. If the principal is not competent to perform a certain action, he cannot delegate the doing of that action to another person. For example, an insane or a minor cannot appoint agents to act on their behalf.

2. The agent should also be a competent person.

3. The thing or act should be known. This is to avoid uncertainty or gharar.

4. That the action is a lawful action.

5. That the action is such on which the agency is accepted. Agency, for e.g. is not accepted with regard to salat, fasting, taking ablution or with regard to public (mubah) property.

The Types of Al-Wakalah 
An agent’s authority is derived and defined by the particular type of agency he undertakes. Wakalah can be divided into the following types.

1. Particular Wakalah or Special Agency

Particular wakalah is made only for a certain known transaction. For e.g. buying or selling a certain known house or a car. The agent is bound to sell or buy that particular house or car.

2. General Wakalah

It is a general delegation of power. For e.g. if the principal says: buy for me a house which you think is proper or suitable. In this case the agent owns all the power which the principal has.

3. Restricted Agency

Where the agent has to act within certain conditions. For e.g. buy the house at such a price, or until such a time or based on installments. The agent has to strictly observe these conditions. If the conditions are not met the transaction is not binding on the principal.

4.  Absolute agency

Where no condition is put for the transaction. For example if the principal assigns an agent to buy a house and he does not specify the price, the method of payment or other conditions.  However, an agent is still bound to act within the prevailing practices and customs. Imam Abu Hanifah argues that an agent is not bound by the customs. Customs, he says, differs from place to place. However, according to his two disciples and the majority, the agent is bound by the custom common among the people. If he acts contrary to the custom, then the transaction depends on the approval of the principal.

Wakalah in Sale

Agency in sale refers to an agency where the principal appoints an agent to sell a certain property for him. If the principal restricts the agent to certain limits, the agent is bound to observe them. If the agent concludes a contract that contravenes the terms and conditions of the agency, the contract is not binding on the principal and its validity depends on his approval. In case where an agent concludes a contract that apparently contravenes the conditions, but the contract is beneficial to the principal, it is binding on him. For example if A authorizes B to sell his property at a certain price and B, however, sells the property at a higher price.

If an agent is given absolute authority according to Imam Abu Hanifah, he may act on his discretion. However, the majority and Abu Hanifah’s two disciples are of the view that an absolute agent is bound by the customs common among the people. For example he should not sell the property but for a currency common among the people.  Similarly, he cannot sell the property for a price lower than the market price, or in exchange for other commodities.

An agent in sale is not allowed according to Imam Abu Hanifah to buy the property himself, or sell it to his wife, father, son or other close relatives as this may involve clash of interest. He may consider their interest or compromise the sale. According to Abu Hanifah’s two disciples, an agent should not buy the property himself. However, he may sell it to other close relatives for the same or a higher price. They argue that a person who is an absolute agent has the right to sell the property to anyone including his close relatives. There is no clash of interest, but the interests of the parties are separated. The majority thinks that an agent may sell a certain property to his wife, father, or an adult son who does not depend on him. He, however, should not buy the property himself, or to his minor son, or to an insane or prodigal persons who is under his guardianship.

Wakalah in Purchase

Agency in purchase refers to a situation where a principal appoints an agent to purchase a certain property for him. An agent in purchase may be restricted to certain conditions with regard to the price or description of the property or he may be given full authority. If a restricted agent goes beyond his authority, the purchase is not binding on the principal, unless it is beneficial to him. An agent in purchase is prohibited to purchase the property for himself. Similarly, according to Imam Abu Hanifah, an agent in purchase is not allowed to buy the property from himself (to sell his own property to the principal) or to buy it from his wife, father, grandfather, son or grandson or other close relatives. According to his two disciples, it is allowed provided that the property is purchased for the same or a lower price, or at a higher price that is acceptable to the people.

Can an Agent Appoint another Agent?

If the agency is restricted, the agent is not allowed to appoint another agent. If an agent is fully authorized (absolute agency), he may appoint another agent and the new agent is considered as an agent of the principal together with the first agent. This is according to Imam Abu Hanifah. According to the Malikis, an agent is not allowed to appoint another agent unless he himself is not capable to do it. If he is not able to do the agency, he may appoint another agent with the permission of the principal. In this case both would become the agents of the principal.

Agency and other Legal Relations

1. A Seller or an Agent 
In Murabahah or BBA the buyer asks the seller to obtain goods which the seller doesn't own or possess at the time of the contract. Is the seller, in this case, procuring goods for the buyer as his agent, or is he a seller who undertakes to obtain the goods and resell them to the buyer? If he is acting as an agent, then he doesn't have absolute power. He is under duty to use his care and skill to obtain what the principal wants from him. He is liable if he does not obtain the specifically described goods. He will not be liable if the goods obtained are defective, unless he acted negligently in his purchase. If he is a seller of the goods which he does not own or possess then he cannot sell goods which he does not own and possess. This is not allowed as the contract involves uncertainty. There is the possibility that he may not be able to deliver the goods.

2. A middleman or a Seller

It is also possible that a person who apparently is acting as a middleman is in reality a seller and not an agent. For instance, a person who obtains goods from the wholesaler, supplier, or manufacturer for a subsequent resale to customers, retailers, or shopkeepers, is not an agent but a buyer and a seller of goods. Consequently, he is not liable to manufacturers or supplier, in the way an agent might be for failure of duty. Similarly, his subsequent sale to other suppliers, retailers or individual customers does not involve the manufacturer or the wholesaler. They are not liable to individual customers for misrepresentations, or defective goods.

3. An Agents  or an Employee 

An employee is a person who is completely subject to the control of his employer as to what he does and now he does it. An agent, on the other hand, is given authority to perform a certain transaction. In some cases an agent may be delegated complete authority by his principal. An agent, except in certain circumstances, can be dismissed at any time, whereas Ijarah is a binding contract. An employee must always, be given notice, or must be dismissed for some lawful justification

Termination of an Agency

1. When the purpose for which an agency is made no longer exist.
2. When the principal himself performs the transaction for which he      has appointed an agent.
3. When either the principal or his agent is disqualified or do not have the necessary competence.
4. When the agent withdraws from the agency.
5. When the object for which an agency is made is destroyed.
6. When the principal terminates the services of an agent.
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